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plus earnings, is distributed, it is no mere dilution of stock held 
by the shareholders. The value of the stock is based on earning 
power and general economic conditions. As a practical matter, 
a potential claim to an undivided surplus would seem less desira- 
ble than a stock dividend representing such a surplus. 

The court refers to Dock v. Schlichter Jute Cordage Co., 
which, negatively speaking, is an important persuasive prece- 
dent. There it was not shown that the stock dividend was detri- 
mental to the corporation, and it was held to be irrevocable. The 
court does not pass on the question whether or not the dividend 
would have been held revocable if the company had faced a 
difficult financial situation such as confronted the corporation 
in the principal case during the European war. However, in 
a dictum, it does intimate that the dividend might be revoked. 9 

Where dividends have been illegally declared under a mis- 
apprehension of the existence of profits, they may be revoked, 
even after payment to the stockholders, on the theory of mutual 
mistake. 10 Courts hesitate to enforce stockholders' rights where 
such a policy would embarrass the corporation. 11 There is no 
inevitable necessity in deciding that a stock dividend is revocable 
or irrevocable in a situation analogous to the one presented in 
the principal case. It appears that the court took a view in 

accord with sound business policy. 

G. S. Jr. 

POWER OF PATENTEES TO IMPOSE RESTRICTIONS BY NOTICE. 

Two decisions of widespread application and interest concern- 
ing limitations imposed by notice upon purchasers of patented 
articles, have very recently been rendered by the Supreme Court 
of the United States. 

In the case of Straus v. Victor Talking Machine Co. 1 it was 
sought to enjoin the owners of a department store from selling 
Victor talking machines below a certain price. A "license 

* "It is believed that, when there has been no such appropriation as that 
above mentioned, a company by its board of directors, in a proper case 
and for cause, may rescind a resolution declaring a dividend, as where 
owing to destruction of a plant by fire immediately following such 
resolutions." 

10 Grant v. Ross (1896) 100 Ky. 44. 

"Beers v. Bridgeport Spring Co. (1875) 42 Conn. 17. 

1 (April 9, 1917) U. S. Sup. Ct., Oct. Term, 1916, No. 374. 
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notice" was attached to each machine which, amongst other 
things, declared that the patented machine is licensed for the 
term of the patent ; that only the right to use the machine "for 
demonstrating purposes" is granted to wholesale dealers; that 
the dealers may convey the "license" to use the machine only 
when a "royalty" of not less than $200 shall have been paid. 
It also provided that the title to the machine shall remain in the 
patentee which shall have the right to repossess it upon breach 
of any of the conditions of the notice. 

The patentee, it is to be observed, had no contract relation 
with the dealer and based its right against the dealer on the 
"license notice." The language used in the notice seemingly 
related to the use of the machine. But it was apparent to the 
court that, although the word "sale" was scrupulously avoided, 
the elaborate provisions embodied in the notice were in fact only 
designed to maintain the price of the talking machine. 

There was a reason, however, for employing language that 
purported to grant a right to use rather than to indicate the real 
character of the transaction — a sale. The Supreme Court had 
decided in Bauer v. O'Donnell, 2 that a patentee has no power 
to limit by notice the price at which the patented article may be 
resold at retail. But as regards the use of patented articles, the 
patentee could restrict that by mere notice. 3 Hence the importance 
of characterizing the system as a grant of a right to use. After 
an analysis of the provisions of the notice, the court concluded 
that it was in substance, and in fact, a mere price-fixing enter- 
prise and hence, falling within the principles of Bauer v. 
O'Donnell* it would not be enforced. 

The other patent case brought before the court the problem 
that confronted it in Henry v. A. B. Dick Co* In the Dick case 
a patented mimeograph had been sold which bore an inscrip- 
tion in the form of a notice that the machine was sold with the 
license restriction that it might only be used with stencil, ink 
and other supplies made by the owners of the patent. One who 
supplied ink for this machine in violation of the notice, of which 



2 (1912) 229 U. S. 1. 

'Henry v. A. B. Dick Co. (1911) 224 U. S. 1. See comment discussing 
these cases and questioning their consistency (1916) 25 Yale Law 
Journal, 235-238. 

* Supra. 

5 Supra. 
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he had knowledge, was held to be a contributory infringer of the 
patent. 

In the case now before the court, 6 a patent covered a part of 
the mechanism used in motion-picture exhibiting machines. A 
plate was attached to each machine stating that it was to be used 
only with films of the patentee, and upon other terms to be fixed 
by the patentee. Forty thousand of the plaintiff's machines were 
in use in this country and the mechanism covered by the patent 
in suit was the only one in which motion pictures could be used 
successfully. The defendant made two films which were supplied 
to the patented machine after a warning that an infringement 
would result. 

Was this notice limiting the use of the machine to unpatented 
films, which are no part of the machine, valid and enforcible? 
By a process of clear reasoning and analysis of the statutory 
powers and privileges bestowed upon patentees, the court decided 
that there was no intention to give a patentee a monopoly over 
unpatented materials that could be used with the patented article, 
nor was such a privilege expressly given. The court realizing 
that its conclusions are at variance with those reached in the 
Dick case only a few years ago, states in the opinion that the Dick 
case must be regarded as overruled. 

This result reached by the highest tribunal of the land is 
eminently satisfactory to the public at large for the reason that 
it limits the monopoly of the patentee to the very mechanism 
that is patented. It also permits the use of the patented article 
in combination with a wider variety of materials and so enlarges 
the beneficial uses that can be made of the patented article. 

Is this reversal of the Dick case justified in principle? Whence 
arise the extraordinary rights, powers, privileges and immunities 
that the patentee has or contends for in addition to what 
the owner of an ordinary chattel possesses? Pursuant to 
authorization by the Constitution, 7 an Act of Congress provides 
that every patent shall contain "a grant to the patentee, his heirs 
and assigns, for the term of seventeen years, of the exclusive 
right to make, use, and vend the invention or discovery." 8 From 
this statute the patentee derives his extraordinary rights and 

'Motion Picture Patents Co. v. Universal Film Mfg. Co. (April 9, 
1917) U. S. Sup. Ct, Oct Term, 1916, No. 715. 
'Art. 8, sec. 1. 
* U. S. Rev. Sts., sec 4884. 
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powers. A construction of this language cannot reasonably give 
greater powers to the patentee in limiting the use by notice than 
in restricting the price of sale. If the ruling in the Bauer case 
is to be supported that price restrictions are invalid, then use 
restrictions should also be held invalid. 

It is true that the English courts 9 give the patentee the privi- 
lege of restricting both use and price of sale by notice, not- 
withstanding the fact that the English patent law is worded 
almost identically like ours. The reason for thus deciding is 
not because of positive language in the statute that necessitates 
such holding. It is rather by a process of inference and logic 
that the English courts come to such a conclusion. Inasmuch 
as the patent law gives the patentee the privilege of withholding 
his patent from the world for a period of seventeen years, he 
may give the patent to the world encumbered with any conditions 
he sees fit to impose. 

It is submitted that our Supreme Court, as indicated by the 
opinions just rendered in the phonograph and moving picture 
cases, is justified in rejecting this method of reasoning and arriv- 
ing at a different conclusion. It should be constantly borne in 
mind that the primary object of the patent laws was the benefit 
of the community at large. 10 The private interests of the patentee 
are protected and safeguarded for the purpose of stimulating the 
efforts of genius which ultimately are to aid the public by 
promoting "the progress of science and useful arts." 

The very theory of the patent law is that the rewards thus 
made possible to the inventor will act as an incentive and stimu- 
lus to the creation of new and useful mechanisms. These rewards 
can usually only be earned by the marketing of the invented 
product. If the intention of Congress was to permit restrictions 
by notice, it has not made it plain. When the time arrives in 
which it becomes evident that without being privileged to impose 
conditions by notice, the rewards to inventors are not ample 
enough to induce people to use their best efforts to invent and 
discover, then Congress should legislate in plain and unequivocal 
language granting these privileges. Under the present statute 
and under present circumstances, the public welfare does not 
require that a patentee should be permitted to regulate prices, 



'Phonograph Co. v. Menk [1911] A. C. 336. 

"Pennock v. Dialogue (1829) 2 Pet. (U. S.) 1; Kendall v. Winsor 
(1859) 21 How. (U. S.) 322; Walker, Patents, sec. 185. 
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or to limit the use of the patented article so as to prevent its 
use with materials not made or sold by the patentee. The deci- 
sions of the Supreme Court of the United States in the phono- 
graph and moving picture cases are sound in principle and will 
undoubtedly be approved by the public at large. 

M. H. L. 



CORPORATE RATIFICATION OF THE MISAPPROPRIATION OF ITS FUNDS 

The attempt on the part of a corporation to ratify an unauthor- 
ized act presents the question whether it is such an act as 
could originally have been authorized. 1 Accordingly, in con- 
sidering the validity of the ratification of an officer's conversion 
of funds to his own use, such as was shown to have taken place 
in E. Moch Co. v. Security Bank of New York, 2 it becomes 
important to investigate the power of a corporation to make 
a gift of its assets to an individual. The power of a corpora- 
tion to perform a legally binding transaction may in a vague 
way be said to be confined within the scope of its charter, 
express or implied, 3 but this is not entirely accurate.* Ultra 
vires corporate acts create new legal relations, but there is a 
liability to attack by the state, or by certain interested parties, 
such as creditors, if the act in question is beyond the authority 
conferred by charter. Even if specifically forbidden by statute 
the act is not necessarily inoperative. 5 It has been held in a 
federal court that a conveyance of land in violation of state 

1 Clark and Marshall, Private Corporations, p. 714. 

* (1917) 163 N. Y. S. 277. 

* McCormick v. Market Banks (1897) 165 U. S. 538, 549- 

* Thus an agent may be made to account to the corporation for secret 
profits from an ultra vires transaction. As between the two the act has 
not been void. Memphis & A. C. Packet Co. v. Agnew (1915) 177 S. W. 
(Tenn.) 949; New Hampshire Ins. Co. v. Kennedy (1896) 96 Tenn. 715; 
Mt. Vernon Bank v. Porter (1892) 52 Mo. App. 244; Mallory v. Mallory 
Wheeler Co. (1891) 61 Conn. 137; Goodhue Farmers' Warehouse Co. v. 
Davis (1900) 81 Minn. 211. 

'Model Heating Co. v. Margarity (1911) 81 Atl. (Del.) 394; Helvetia 
Swiss Fire Ins. Co. v. Edward P. Allis Co. (1898) 11 Col. App. 264; Hal- 
lam v. Ashford (1902) 70 S. W. (Ky.) 197; Galletly v. Strickland (1906) 
74 S. C. 394; Horrell v. California O. & W. Homebuilder's Ass'n. (1905) 
40 Wash. 531; Toledo Tile & Lumber Co. v. Thomas (1890) 33 W. Va. 
566; Garrett Ford Co. v. Vermont Mfg. Co. (1897) 20 R. I. 187. 



